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QUESTION PRESENTED 


In the view of appellees, the question is whether any of 
appellant’s rights as a veterans’ preference eligible were vio¬ 
lated when, upon the abolition of his position of Supervisory 
Claims Examiner, GS-8, appellant was reassigned to the posi¬ 
tion of Educational Benefits Specialist, GS-8, instead of being 
promoted to the newly created position of Supervisor, Educa¬ 
tional Benefits Specialist, GS-9. 
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©mteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 12910 

Martin Wagner, appellant 
v. 

Harvey V. Higley, Administrator of Veterans’ Affairs, 

ET AJL., APPELLEES 

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 

BRIEF FOE APPELLEES 

COUNTER STATEMENT OF THE CASE 

This suit can be regarded as a companion case to Cutting, et 
ol. v. Higley, et al., No. 12898, now pending on appeal in this 
Court. Both arise out of the same Veterans’ Administration 
reorganization which affected certain of the functions, posi¬ 
tions, and employees of VA’s regional offices in New York and 
elsewhere across the countiy. Both involve the abolition of 
positions formerly held by the appellants, the reassignment of 
appellants to other positions, and the subsequent institution 
of suits by appellants to challenge the propriety of VA’s con¬ 
duct in reassigning the appellants to such positions instead 
of promoting them to certain newly created positions carrying 
different and more responsible duties and higher salary grades. 
Although the position held by appellant in the instant case 
was different from that of the appellants in the Cutting case, 
the basic contention is essentially the same, namely, that his 
rights were violated when VA selected other employees, with 

(i) 
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less retention credits or seniority than he, for promotion to a 
newly created position. The facts are as follows: 

Appellant is an honorably discharged veteran who, since 
1945, has been employed in the New York Regional Office 
of the Veterans’ Administration and has continuously had an 
efficiency rating of “good” or better (J. A. 25, 28; T. 18). 1 For 
some years prior to June 1953, appellant held the position of 
Supervisory Claims Examiner in the Registration and Research 
Section of the Vocational Rehabilitation and Education Divi¬ 
sion of the agency (T. 18; J. A. 26). 2 In June 1953, when the 
reassignment here questioned occurred, appellant’s position was 
grade GS-8 (J. A. 26, 46D). Howrever, he was then receiving 
a grade GS-10 salary of $6,125, the reason being that the posi¬ 
tion had formerly been classified grade GS-10, but in May 1952, 
as a result of Civil Service Commission action, the position was 
reclassified to GS-8; under the salary saving provisions of the 
Civil Service Commission Rules and Regulations, 5 C. F. R., 
§ 25.103 (e), appellant was permitted to retain the GS-10 sal¬ 
ary even though it was in excess of the highest step-increase for 
GS-8 (J. A. 26; T. 31,177). 

In December 1952, the New’ York Regional Office was ad¬ 
vised by letter from Washington that a reorganization and 
realignment of functions of the registration and research activi¬ 
ties of the agency would take place (T. 175-6). The reorgani¬ 
zation, as set forth in that letter and in a further letter of im¬ 
plementation in January 1953, involved the creation of a new 
Educational Benefits Section, with new positions and new 
grades (ibid.). The reorganization and realignment of func¬ 
tions, and the abolition of the old positions and creation of 

1 References “J. A. —” are to the typewritten Joint Appendix; references 
“T —” are to the Transcript of the Hearing of the Grievance Committee 
which was convened by the Agency at appellant’s request to afford him an 
opportunity to present his contentions and to state his grievance. As noted 
in the affidavit in support of appellant’s motion for summary judgment 
(J. A. 39, 45), this Transcript was filed by appellant in connection with the 
proceedings in the court below. 

1 In the beginning of 1953, the New York Regional Office had approxi¬ 
mately 36 Claims Examiners (Registration Officers) comprising four units, 
each headed by a Supervisor (T. 178, 24). The Cutting case involves em¬ 
ployees who held the position of Claims Examiner. The instant case in¬ 
volves an employee (appeUant) who was one of their supervisors. 
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new ones were not limited to the New York Regional Office 
alone, but were put into effect in all Regional Offices in the 
country having similar facilities (T. 177). The reorganization 
was impelled by enactment of the Veterans’ Readjustment 
Assistance Act of 1952 (P. L. 550, 82d Cong., 2d Sess., 66 
Stat. 663) which, in providing for educational benefits for 
Korean War veterans, required the VA to exercise, through 
compliance surveys, closer supervision than formerly of schools 
and establishments participating in the training programs 
(T. 26-27, 34, 78) 3 

Three new basic positions were created under the reorganiza¬ 
tion: Claims Examiners (Eligibility Clerks) at grade GS-4; 
Educational Benefits Specialists (or Representatives) at grade 
GS-8; and Supervisors, Educational Benefits Specialist, at 
grade GS-9 (T. 175-176, 178). The old position of Claims 
Examiner, GS-7 (in the former Registration and Research 
Section), had been concerned with registering and processing 
veterans’ claims for educational and other benefits under the 
Servicemen’s Readjustment Act of 1944 (T. 24). Pursuant 
to the reorganization, some of the functions of that position 
were distributed to the newly created position of Eligibility 
Clerk, and some to the new position of Educational Benefits 
Specialist; additionally, to the position of Educational Benefits 
Specialist were assigned the new compliance functions which 
brought on the reorganization (T. 24r-28). Whereas the 
former position of Claims Examiner had been exclusively a 
desk job, approximately 50% of the time of the new position 
of Educational Benefits Specialist was allotted to compliance 
functions, requiring work in the field rather than at the desk, 
requiring visits to schools and institutions, and requiring the 
examination of the books and records of the schools to deter¬ 
mine compliance or non-compliance under the new procedures 
(T. 26-27). In consequence, the work of the supervisors was 
similarly altered and enlarged (T. 27). As appellant himself 
admitted when he testified at his grievance hearing, this new 
compliance function of the Educational Benefits Specialists 

1 As its history makes clear, this statute was corrective legislation “de¬ 
signed to prevent or minimize the recurrence of the abuses and fraudulent 
practices which arose under the administration of the” prior act. See Sen¬ 
ate Report No. 1824, S2d Cong., 2d Sess., p. 1. 
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altered the duties of the supervisor in that, “It takes on a more 
significant phase and broadens the responsibility of the super¬ 
visor” (T. 27); it changes the Supervisor’s functions “With 
respect to [the Supervisor’s] guiding and aiding the educa¬ 
tional benefits representatives in the preparatory stages for the 
visits to schools and facilities; with respect to evaluating his 
reports upon completion of such visits; with respect to aiding 
him in making proper recommendations; showing him and tell¬ 
ing him what to look for and telling him how to evaluate 
* * (T. 27-28). 4 An extensive training program was set 

up for the new position of Educational Benefits Specialist to 
instruct the employees as to the functions of the new position 
(T. 26). Appellant, who was later detailed to this new posi¬ 
tion, participated in this training program (T. 26). 

Insofar as the New York Regional Office was concerned, the 
reorganization contemplated the creation of 3 units, each to 
consist of 9 Educational Benefits Specialists plus a Supervisor 
(T. 178). The letters from Washington outlining the realign¬ 
ment of functions had also contained information concerning 
the selection of personnel for these new positions (T. 176). 
Early in February, a panel was convened to evaluate those 
employees who might be qualified for the 27 new Educational 
Benefits Specialist positions (T. 178). 5 Later that month 
another panel was convened to evaluate personnel who might 
be best qualified for promotion to the three new Supervisor, 
Educational Benefits Specialist, positions (J. A. 40; T. 34, 
62-3, 153,181). The panel consisted of Jesse Levy, Assistant 
Chief of the Vocational Rehabilitation and Education Divi¬ 
sion, Elmer H. Klinsman, Chief of the Section to which appel¬ 
lant was then attached, and Dominac G. Klimas, the Assistant 
Chief of that Section (J. A. 40; T. 34, 63, 153). Also pres¬ 
ent, on a non-voting basis, was David Sotsky, a personnel as¬ 
sistant (T. 36). In undertaking their evaluation, the panel had 

4 But appellant also asserted that this was “not new to the supervisor” 
because a Supervisory Claims Examiner, he said, maintained school files, 
was in contact with training facilities and made recommendations for 
action and investigation (T. 28). 

•Appellant, as one of the four Supervisory Claims Examiners, was one 
of the members of that panel (T. 178). Its deliberations are a subject of the 
Cutting case, supra. 


before them an evaluation sheet listing various factors to be 
considered in appraising the employees, and the job description 
covering the current position of Supervisory Claims Examiner 
as well as the job description covering the new position of 
Supervisor, Educational Benefits Specialist (J. A. 41; T. 35-36, 
100, 119, 155). 

With 3 new supervisory positions to be filled, the panel first 
gave consideration to the qualifications of all the employees 
in the old Registration and Research Section, but ultimately 
narrowed their list down to the four persons then holding unit 
supervisory positions (T. 63, 164). Appellant had greater 
employment retention credits than any of the other three 
employees being considered (T. 9). Based primarily upon the 
factors listed in the evaluation sheet and the two job descrip¬ 
tions, discussions were had concerning the qualifications of 
each of these four employees (T. 35-39, 66-67, 90-100, 155). 
Both Klinsman and Klimas, as the immediate superiors of the 
four employees, had direct and personal knowledge of their cur¬ 
rent work, their capacities, and their relative merits (T. 67, 
156). Levy, however, had not been in close contact with the 
four men for the past three years (T. 37). Prior to that time, 
he had been Chief of the Section and as such he had had direct 
and personal contact with appellant and one of the other super¬ 
visors; but after he left the Section his direct contact with 
them was limited to an occasional meeting in his office on 
official business (T. 52-54). The other two men became Su¬ 
pervisors after he left the Section, so his personal contact with 
them was similarly limited (T. 55). But, as Levy testified, 
when, at the grievance hearing, appellant questioned his quali¬ 
fication to participate on the panel, “I had general knowledge of 
the performance of the supervisors through my contacts with 
them and also through information that any assistant division 
chief will develop over a period of years, whether directly or in¬ 
directly. In addition, * * * I questioned Mr. Klinsman and 
Mr. Klimas at length about various aspects of the work of all 
four people, and when I received those answers, based upon the 
other answers I had, I felt qualified to vote” (T. 58; and see 
T. 37-38). 
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After considerable discussion concerning the demonstrated i 
work performance, abilities and characteristics of each of the 
four men, the panel, by individual secret ballot, gave a numeri¬ 
cal rating of from one to three to each of the men for each of 
the evaluating factors considered (T. 37-39, 65,154; J. A. 41). 

The one receiving the lowest total was deemed best qualified 
(ibid.). 6 On the basis of this voting and tabulation, appellant 
was deemed qualified but the other three employees were 
judged better qualified than he for the new position (J. A. 41; 

T. 154). The panel’s numerical ratings of the four employees 
were certified and were then transmitted to the Chief of the 
Division and the Manager of the Regional Office (T. 35, 154). 

Thereafter, on February 24,1953, appellant was temporarily 
detailed for a period of 60 days to the proposed position of 
Educational Benefits Specialist, and the other three employees 
were detailed to the proposed position of Supervisor, Educa¬ 
tional Benefits Specialist (T. 4, 181, 185). In April, appel¬ 
lant’s detail was renewed (T. 184-185). On May 1, 1953, 
the Civil Service Commission established the new position of 
Supervisor, Educational Benefits Specialist, at grade GS-9 
(T. 5). Following this formal action by the Commission 
(J. A. 42), on May 10, 1953, the three other employees were 
promoted from their old GS-8 positions to Supervisor, Edu¬ 
cational Benefits Specialist, positions at grade GS-9 (J. A. 

46A, 46B, 46C). On May 11, 1953, appellant was given a 30 
day reduction in force notice, to be effective on June 11, 1953 
(J. A. 42). Simultaneously, he was offered reassignment to 
the position of Educational Benefits Specialist, GS-8 (J. A. 

28). Appellant accepted the reassignment but without preju¬ 
dice to his right to protest the action (J. A. 28). On June 11, 

1953, appellant was reassigned from his Supervisory Claims 
Examiner position at grade GS-8 to the position of Educational 
Benefits Specialist at the same grade (J. A. 46D). He is 
now employed in that position (J. A. 28). 

As already noted (supra, p. 2), appellant had been receiving 
a grade GS-10 salary of $6,125 while holding a grade GS-8 
position of Supervisory Claims Examiner, because of the salary 

* The procedure used had been formulated and discussed with the person¬ 
nel officer before the panel met (T. 36). 
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saving provisions of Civil Service Commission Rules and Regu¬ 
lations. He continued to receive that salary until June 11, 
1953, when, because of his reassignment to a different grade 
GS-8 position (J. A. 46D), his salary had to be reduced to 
$5,370, the top of grade GS-8, with the resultant loss of $755 
per year. 

Meanwhile, following his initial detail to the position of 
Educational Benefits Specialist in February, 1953, appellant 
invoked the agency’s grievance procedure to protest its action 
(J. A. 44-45). His basic contention was that the agency action 
was a reduction in force rather than a reorganization or re¬ 
alignment of functions involving new positions and promo¬ 
tions; that because he had greater retention rights (seniority) 
over the other three employees who were selected for Super¬ 
visor, Educational Benefits Specialist, positions his rights were 
violated when he was not given one of those positions; that the 
latter position was interchangeable with his old one, hence 
the employees promoted to it were on the same competitive 
level as he; and, finally, that one member (Klimas) of the 
panel which evaluated the employees for the new supervisory 
position had a personal interest in the outcome of the evalu¬ 
ating process in that, in the event of a reduction in force, 
Klimas would be entitled to “bump” one holding the new 
supervisory position, if he (Klimas) had greater retention 
rights than the incumbent; appellant argued that since Klimas 
had less retention rights than appellant but more than at least 
one of the others who were selected, it was in his interest to 
keep appellant out of the position (T. 192 et seq.). Hearings 
were held from May 1 to May 5, 1953 (J. A. 45; T. 1 et seq.). 
By a decision dated July 7, 1953, the Acting Manager of the 
New York Regional Office sustained the action of the agency 
(J. A. 45). On appellant’s appeal, the Administrator of 
Veterans Affairs affirmed that determination in a decision dated 
September 4, 1953 (id.). 

Appellant also appealed the agency action to the Civil 
Service Commission. By a decision dated June 30, 1953, the 
Commission’s Second Regional Office also affirmed the agen¬ 
cy’s action (id.). The latter determination was affirmed by 
two decisions, dated September 18 and October 20,1953, of the 
Commission’s Board of Appeals and Review (id.). 
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Appellant then instituted this suit. His amended complaint 7 
seeks a judgment declaring that the agency’s action was in¬ 
valid, and a mandatory injunction that appellant be restored 
to his former position and salary, or, if no such position exists, 
that he be designated to the position of Supervisor, Educa¬ 
tional Benefits Specialist (J. A. 24, 34-35; App. Br. p. 9). No 
answer to the amended complaint was filed. On cross-motions 
for summary judgment (J. A. 36, 46), District Judge Wilkin, 
rejecting the report of the Commissioner of Veterans Cases 
(J. A. 47), granted appellees’ motion and denied that of appel¬ 
lant (R. 52). The District Judge held that the Administrator 
of Veterans Affairs had not acted arbitrarily when he con¬ 
strued his orders as a reorganization rather than a reduction in 
force, that the pleadings and affidavits are not sufficient to 
impugn the motives of the Administrator, and that, in the 
absence of proof of violation of procedural rights, the court 
will not interfere with the internal administration of an execu¬ 
tive agency (ibid.). This appeal followed. 

STATUTE AITD REGULATIONS INVOLVED 

Section 12 of the Veterans’ Preference Act, 58 Stat. 390, 
5 U. S. C. 861, provides: 

In any reduction in personnel in any civilian service 
of any Federal agency, competing employees shall be 
released in accordance with Civil Service Commission 
regulations which shall give due effect to tenure of em¬ 
ployment, military preference, length of service, and 
efficiency ratings: Provided, That the length of time 
spent in active service in the armed forces of the United 
States of each such employee shall be credited in com¬ 
puting length of total service: Provided further, That 
preference employees whose efficiency ratings are “good” 
or better shall be retained in preference to all other com¬ 
peting employees and that preference employees whose 
efficiency ratings are below “good” shall be retained in 

7 Appellant’s original complaint (J. A 1) was, on the motion of appellees 
(J. A 14), dismissed for failure to state a cause of action (J. A. 23). 
District Judge Keech’s order of dismissal granted appellant leave to file 
an amended complaint (ibid.). 
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preference to competing nonpreference employees who 
have equal or lower efficiency ratings: And provided 
further, That when any or all of the functions of any 
agency are transferred to, or when any agency is re¬ 
placed by, some other agency, or agencies, all preference- 
employees in the function or functions transferred or in 
the agency which is replaced by some other agency shall 
first be transferred to the replacing agency, or agencies, 
for employment in positions for which they are qualified, 
before such agency, or agencies, shall appoint additional 
employees from any other source for such positions. 

Section 14 of the Veterans’ Preference Act, 58 Stat. 390, as 
amended, 61 Stat. 723, 5 U. S. C. 863, provides: 

No permanent or indefinite preference eligible, who 
has completed a probationary or trial period employed 
in the civil service, or in any establishment, agency, bu¬ 
reau, administration, project, or department, hereinbe¬ 
fore referred to shall be discharged, suspended for more 
than thirty days, furloughed without pay, reduced in 
rank or compensation, or debarred for future appoint¬ 
ment except for such cause as will promote the effi¬ 
ciency of the service and for reasons given in writing, and 
the person whose discharge, suspension for more than 
thirty days, furlough without pay, or reduction in rank 
or compensation is sought shall have at least thirty 
days’ advance written notice (except where there is 
reasonable cause to believe the employee to be guilty of 
a crime for which a sentence of imprisonment can be 
imposed), stating any and all reasons, specifically and 
in detail, for any such proposed action; such preference 
eligible shall be allowed a reasonable time for answering 
the same personally and in writing, and for furnishing 
affidavits in support of such answer, and shall have the 
right to appeal to the Civil Service Commission from an 
adverse decision of the administrative officer so acting, 
such appeal to be made in writing within a reasonable 
length of time after the date of receipt of notice of such 
adverse decision: Provided, That such preference eligi¬ 
ble shall have the right to make a personal appearance,. 
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or an appearance through a designated representative, 
in accordance with such reasonable rules and regulations 
as may be issued by the Civil Service Commission; after 
investigation and consideration of the evidence sub¬ 
mitted, the Civil Service Commission shall submit its 
findings and recommendations to the proper administra¬ 
tive officer and shall send copies of the same to the 
appellant or to his designated representative, and it 
shall be mandatory for such administrative officer to 
take such corrective action as the Commission finally 
recommends: Provided further, That the Civil Service 
Commission may declare any such preference eligible 
who may have been dismissed or furloughed without 
pay to be eligible for the provisions of section 864 of 
this title. 

Civil Service Regulations in effect at pertinent times herein 
provide in material part (5 C. F. R. § 20.5, 25.103 (e)): 

§ 20.5 (b) Employees in positions in the competitive 
service. (1) No employee may be separated, or fur¬ 
loughed for more than thirty days, or reduced in pay or 
grade in a reduction in force while a competing em¬ 
ployee with lower retention standing is retained in the 
same competitive level. 

(2) No employee in any subgroup of the career group 
or the career-conditional group who is willing to accept 
a reasonable change in position may be separated, fur¬ 
loughed for more than thirty days, or subjected to 
greater reduction in pay than necessary under such 
reasonable change in position, if he is qualified for a 
continuing position in another competitive level in his 
current commuting area in which an employee with 
lower subgroup standing is retained, or if he is qualified 
to go back to a continuing position from which he was 
promoted (or to an essentially identical position) in his 
present competitive area in which an employee with 
lower retention standing is retained. 

***** 

(d) Reasonable change in position . Any change in 
position under these regulations is reasonable if it is 
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made without reduction in grade or pay. If a reduc¬ 
tion in grade or pay cannot be avoided, any such change 
is reasonable if made with the least reduction required to 
conform with these regulations. Employees are not 
required to be given options as to alternative changes 
possible in any particular case. No agency shall be re¬ 
quired to fill a vacant position, or to promote any em¬ 
ployee, or to transfer any employee to a different duty 
station, and no agency shall be prohibited from taking 
such administrative actions. No employee rendering 
satisfactory service in a position shall be required to be 
displaced by a competing employee who is not qualified 
for such position under the regulations in this part. 
[Emphasis added.] 

***** 

§ 25.103 (e) Employees who on the effective date of 
Title VI of the Classification Act of 1949 occupied posi¬ 
tions (1) which immediately prior to such date were 
subject to the Classification Act of 1923, as amended, 
(2) which were initially allocated to any of the grades 
of the Classification Act of 1949 in the manner pre¬ 
scribed therein, and (3) which thereafter are reduced 
below such grade, may continue to receive the same 
rates of basic compensation which they received on the 
effective date of the action taken to reduce the grade of 
such position, so long as they remain in the same posi¬ 
tions which they occupied on the effective date of 
Title VI. 


SUMMARY OF ARGUMENT 

Appellant, who occupied a grade GS-8 position at VA, was 
reassigned to a different position at grade GS-8 when, as a 
result of a nationwide VA reorganization, his former position 
and all like ones were abolished. Appellant argues that this 
reassignment violated his veterans’ preference rights because 
three other employees, who held the same position as he for¬ 
merly held and who had less retention credits than he, were 
chosen for a newly created position at grade GS-9, before he 
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was given a reduction in force notice and offer of reassignment. 
Appellant also claims that the agency action was invalid be¬ 
cause one of his superiors, who was a member of the panel which 
evaluated all candidates for promotion to the new grade GS-9 
position, allegedly had a personal interest in keeping appellant 
out of the position so as to safeguard his own right to retreat 
there in the event of some future reduction in force affecting 
him. Finally, appellant asserts that the agency’s action was 
arbitrary, capricious and sham and was deliberately designed 
to defeat his retention rights vis-a-vis competing employees 
in violation of the Veterans’ Preference Act. 

None of these contentions has merit. What appellant is 
really seeking is to have this Court compel the agency to pro¬ 
mote him to a higher rated post. But it has been the consist¬ 
ent holding of this Court that it will not interfere with per¬ 
sonnel actions of executive agencies except to ensure substan¬ 
tial compliance with statutory and procedural requirements. 
The record in this case amply demonstrates that appellant’s 
reassignment was accomplished with full observance of all of 
his procedural rights and was affirmed by the grievance officials 
of his employing agency and reaffirmed after dual review by the 
Civil Service Commission. 

The agency action which appellant challenges was not sim¬ 
ply a reduction in the number of positions in appellant’s com¬ 
petitive level, but was a reorganization which abolished ap¬ 
pellant’s and all like positions. The newly created position to 
which appellant here seeks appointment involved substan¬ 
tially different duties and greater responsibilities, and therefore 
carried a higher grade classification, than appellant’s former 
position. Both the agency and the Commission have ruled 
that the two positions are not interchangeable. This Court has 
held that the decisions of the executive and administrative 
agencies as to whether or not two positions are comparable will 
not be judicially reviewed. In view of the differences in the 
jobs and in their classification, the three other employees who 
had been promoted to this higher post before appellant re¬ 
ceived notice of reassignment were removed from the competi¬ 
tive level in which appellant’s position existed. Neither the 
Veterans’ Preference Act nor the pertinent regulations confer 


any absolute right to promotions or require that seniority shall 
control an agency’s promotion action. 

In reassigning appellant, the agency gave him a position 
which was of equivalent grade (GS-8) to the one he formerly 
held. While his compensation was reduced, that did not stem 
from a demotion but from the fortuitous fact that he was 
formerly receiving a GS-10 salary while occupying a GS-8 
position. The salary saving provisions which authorize that in¬ 
creased payment have no application when the employee is 
assigned to a new and different position as was the case here. 
Appellant failed to establish any procedural error in the re¬ 
assignment, failed to establish prejudice by those who evaluated 
his qualifications for promotion, and failed to prove any arbi¬ 
trary action by the agency. In any event, charges of arbitrary 
action and bias are not reviewed by this Court but the Civil 
Service Commission. Accordingly, the court below was plainly 
right in awards summary judgment to appellees. That judg¬ 
ment should be affirmed. 


ABGUMENT 

This Court and others have repeatedly emphasized that they 
will not interfere with the personnel actions of executive agen¬ 
cies except to ensure substantial compliance with the prescribed 
statutory or procedural requirements. Eberlein v. United 
States, 257 U. S. 82; Keim v. United States, 177 U. S. 290; 

Benenati v. Young, -U. S. App. D. C.-, 220 F. 2d 383; 

Williams v. Cravens, 93 U. S. App. D. C. 380, 210 F. 2d 874, 
certiorari denied, 348 U. S. 819; Bailey v. Richardson, 86 U. S. 
App. D. C. 248,182 F. 2d 46, affirmed, 341 U. S'. 918; Carter v. 
Forrestal, 85 U. S. App. D. C. 53, 175 F. 2d 364, certiorari 
denied, 338 U. S. 832; Levy v. Woods, 84 U. S. App. D. C. 138, 
171 F. 2d 145. In Powell v. Brannon, 91 U. S. App. D. C. 16, 
17,196 F. 2d 871, 873, this Court said: 

We think it well to reiterate that in civil service 
cases the task of the courts is a limited one. Certainly 
they cannot undertake to pass on a plaintiff’s qualifica¬ 
tions for any given post, or to compare them with those 
of an incumbent. It is not within their province to 
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weigh the merits of a person’s claim to a Federal job. 
Congress has established administrative machinery to 
make these determinations. Where there has been a 
substantial departure from applicable procedures, a 
misconstruction of governing legislation, or like error 
going to the heart of the administrative determination, 
a measure of judicial relief may on occasion be obtain¬ 
able. But no such basis for relief has here been laid. 

The instant case presents no “departure from applicable 
procedures” and no “misconstruction of governing legislation” 
or other error. As in the Cutting case, supra, which arises out 
of the same reorganization and which is now pending before 
this Court, all that is involved here is an administrative deter¬ 
mination to create a new and higher graded position and to 
abolish an existing position as a result of a statutory enactment 
requiring VA to make substantial changes in emphasis with 
respect to certain of its activities. Just as “the administrative 
determination by the employing agency of what constitutes 
cause for discharge will not be judicially reviewed” (Carter v. 
Forrestal, supra, 85 U. S. App. D. C. at 54, 175 F. 2d at 365), 
so here, the administrative determination by the employing 
agency of what changes in duties and functions are sufficient 
to require creation of a new and higher position are not judi¬ 
cially re viewable. Equally beyond judicial review is the de¬ 
termination of the personnel entitled to be promoted to this 
new position. Powell v. Brannon, supra; Nash v. Interstate 

Commerce Commission, -U. S. App. D. C.-, 225 F. 

2d 42. 

The record in this case plainly establishes that none of ap¬ 
pellant’s procedural or substantive rights were violated. Since 
the subjects which appellant seeks to have this Court review 
are matters which have been recognized to be peculiarly within 
the scope of administrative expertise, the judgment below 
refusing to “interfere with the internal administration of an 
executive agency” and ordering summary judgment for appel¬ 
lees (J. A. 52) was clearly correct. 
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L There was nothing improper in the failure of VA to 
promote appellant to the new GS-9 position 

A. Appellant’s rights under the Veterans’ Preference Act were not 

violated 

Section 12 of the Veterans’ Preference Act, 5 U. S. C. 861, 
relates to reductions in force; section 14 of the Act, 5 U. S. C. 
863, relates to discharge for cause and to reductions in rank 
or compensation. Appellant contends that both sections are 
applicable and that both were violated (J. A. 34). The agen¬ 
cy’s grievance authorities, the Civil Service Commission, and 
the court below ruled that neither was violated. 

Section 12 of the Act provides that in the event of a reduc¬ 
tion in force, competing employees shall be released in accord¬ 
ance with Civil Service Commission regulations which shall 
give due effect to tenure of employment, military preference, 
length of service, and efficiency ratings. It provides further 
that preference employees whose efficiency ratings are “good” 
or better shall be retained in preference to all other competing 
employees. 8 It contains no provision whatsoever guaranteeing 
preference employees any rights or advantages in an agency’s 
promotion action. Its provisions are limited to the retention of 
preference employees in preference to all competing nonprefer¬ 
ence or lower preference employees. Fass v. Gray, 91 U. S. 
App. D. C. 28, 197 F. 2d 587, certiorari denied, 344 U. S. 839; 
Leeds v. Rossell, 101 F. Supp. 481 (S. D. N. Y.). 

Section 14, on the other hand, provides that no preference 
eligible shall be discharged or reduced in rank or compensation 
except for such cause as will promote the efficiency of the 
service and for reasons given in writing. It requires 30 days’ 
advance notice of the proposed action and affords an oppor¬ 
tunity to the employee to contest the action and to appeal to 
the Civil Service Commission. It makes no reference to an 
agency’s promotion action. 

1. No competing employees were retained when appellant 
was reassigned to a different position. —Appellant insists that 

* Apart from the uniform emphasis on competing employees, this provision 
is not directly applicable in this case since the three other employees who 
were promoted to the new GS-9 position were themselves preference eli- 
gibles, being disabled veterans (J. A. 46 A, 46 B, 46 C). 



16 


the agency action which he challenges in this case was simply 
a reduction in force, and that Section 12 of the Act was vio¬ 
lated because his retention credits were not measured against 
those of the three other employees who were promoted to the 
position of Supervisor, Educational Benefits Specialist. But, 
as the statement of the case (supra, p. 1 et seq.) clearly indi¬ 
cates, this is not a case involving a reduction in force in which a 
veterans’ preference eligible was dismissed while competing 
nonpreference or lower preference employees were retained. 
The separation of appellant from his former position of Super¬ 
visory Claims Examiner was the direct result of a nationwide 
reorganization of VA functions in which appellant’s position 
and all like ones were abolished. On May 11, 1953, when ap¬ 
pellant received his 30 day notice and a simultaneous offer of 
reassignment, no other employee in the same competitive group 
was retained. The three other employees who had held like 
positions were no longer in the same competitive group. They 
had previously been promoted to the newly established and 
basically different position of Supervisor, Educational Bene¬ 
fits Specialist which was classified grade GS-9 (J. A. 46A, 46B, 
46C). The effect of this action was to remove them from the 
competitive level in which appellant’s former position existed. 
Normally, of course, an agency is under no restriction as to 
when it may promote qualified employees to new or higher 
posts; accordingly, the fact that this promotion occurred 
shortly before, rather than long before, appellant was reached 
for reduction in force, is of no legal significance. And certainly 
there is no requirement that an agency either promote or even 
consider for promotion an employee who is about to be reached 
in a reduction in force. Similarly there is no such requirement 
when the employee’s position, and all like ones at the same 
competitive level, are abolished. 

Appellant argues that his old position of Supervisory Claims 
Examiner (GS-8), although now abolished, is “interchange¬ 
able” with the newly created position of Supervisor, Educa¬ 
tional Benefits Specialist (GS-9), and that therefore the in¬ 
cumbents of the new position were “properly on the same com¬ 
petitive level” (App. Br. p. 23). This is precisely the conten¬ 
tion appellant made before the agency’s Grievance Committee 
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(T. 1 et seq.) and, later, on appeal to the Civil Service Com¬ 
mission. The decisions of those bodies rejecting the conten¬ 
tion and sustaining the reassignment are, of course, determina¬ 
tions that appellant was not in competition with the three other 
employees and that the two positions in question are not com¬ 
parable. Such determinations normally are not subject to 
judicial review. Since the term “competing employees” is not 
defined in the Veterans’ Preference Act, it is clear that Congress 
intended that the determination of who are “competing em¬ 
ployees” shall be made by the Civil Service Commission. See 
Elder v. Brannon, 341 U. S. 277, 283; Fass v. Gray, supra, 
197 F. 2d at 591; Leeds v. Rossell, supra, 101 F. Supp. at 483. 
Appellant, referring to the Commission’s regulation defining 
“competitive level” (20 C. F. R. § 20.2 (f)), acknowledges that 
interchangeability is determinative (App. Br. p. 22). But the 
administrative determination made in this case that the two 
positions are not interchangeable and, on the contrary, are 
substantially different, is fatal to appellant’s claim. In Camp¬ 
bell v. Deviny, 90 U. S. App. D. C. 176,194 F. 2d 881, affirming, 
on the opinion below, 81 F. Supp. 657, cert. den. 344 U. S. 826, 
this Court held that it will not interfere with or review an 
agency’s determination as to the particular functions and 
duties of a particular position and as to whether one position 
differs substantially from another. 

The appellant in that case had been employed in the Gov¬ 
ernment Printing Office as an “Estimator-Jacket-Preparer” at 
Grade CAF-7. During his subseqeunt absence in military 
service, there was a reorganization. Upon his return, he was 
given the position of “Estimator and Specification. Writer.” 
Contending that his former position had really been reallocated 
in his absence without substantial change in duties to grade 
CAF-11 and its title changed to Principal Technical Assistant, 
appellant took the matter to the Civil Service Commission. As 
in the present case, the employing agency contended that the 
two positions were substantially different. The Civil Service 
Commission sustained the agency’s view. Appellant then in¬ 
stituted suit to compel the agency to “restore” him to his for¬ 
mer position. In dismissing the case, the District Court re¬ 
fused to review the determination on the merits, saying (81 
F. Supp. at 659): 
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Many intricate and technical factors enter into the 
process of job classification. To define the duties of 
positions, the scope of authority and measure of re¬ 
sponsibility attached to positions requires the knowl¬ 
edge, judgment and discretion of the employing agency 
which created the post and is charged with superin¬ 
tendence. Few principles of law are more definitely 
established than that in which the courts express for¬ 
bearance in matters involving the internal administra¬ 
tion of the executive branch. Interference by the courts 
in such matters would be productive of nothing but 
mischief. 

This Court affirmed on the basis of the opinion below. The 
decision has obvious application here where appellant’s en¬ 
tire argument is premised on the contention that the new posi¬ 
tion he seeks is virtually identical to his old one. 9 The fact 
is that the reduction in force notice which was tendered to 
appellant was brought about by the elimination of all Super¬ 
visory Claims Examiner positions and not by a reduction in 
the number of positions in that competitive level. And, since 
there were no employees in the same competitive group at that 
time, there was no occasion to measure appellant’s retention 
credits against anyone else’s. 

This, of course, does not mean that upon the abolition of 
his job appellant was stripped of employment rights. For 
retention credits not only protect employees in the event of a 
partial reduction in force, but, where, as here, all similar posi¬ 
tions are abolished, retention points are invoked to secure 
priority in reassignment to some other job of equivalent or 
lower grade for which he is qualified. Thus, in the case of 
appellant, his retention credits ensured to him reassignment 
to the position of Educational Benefits Specialist, GS-8, a 
position of equal classification to the one he formerly held. 
(We discuss below, infra, pp. 22-23, the effect of the reassign¬ 
ment on appellant’s compensation.) 

* There was substantial evidence before the agency’s Grievance Committee 
and the Civil Service Commission to establish the relative differences be¬ 
tween the two positions. Not only was there testimony on the point (e. ff. t 
T. 24-28), but the Job description of the new position was introduced (T. 5) 
as were the letters from Washington explaining the reorganization, the 
realignment of functions, and the duties of the newly created positions (T. 
175-176). 
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2. The Veterans’ Preference Act confers no absolute right 
upon appellant to promotion to the new and higher grade of 
Supervisor, Educational Benefits Specialist, GS-9. —If we ac¬ 
cept the determination, of the agency and the affirmance by 
the Civil Service C ommis sion that the new position of Super¬ 
visor, Educational Benefits Specialist (GS-9), is substantially 
different from Supervisory Claims Examiner (GS-8)—and the 
Campbell case, supra, requires such acceptance—then it fol¬ 
lows that appellant’s claim to that new position is merely a 
claim to a promotion. 

Neither the Veterans’ Preference Act nor any applicable reg¬ 
ulation conferred upon appellant an absolute right to pro¬ 
motion solely on the basis of his retention credits. To the 
contrary, the Civil Service Regulations dealing with pro¬ 
cedures applicable to reductions in force and reassignment ex¬ 
pressly provide that “No agency shall be required * * * to 
promote any employee * * 5 C. F. R. § 20.5 (d), supra, 

p. 11. And this Court has consistently recognized that it 
“cannot undertake to pass on a plaintiff’s qualifications for 
any given post, or to compare them with those of an in¬ 
cumbent.” Powell v. Brannan, 91 U. S. App. D. C. 16, 17, 
196 F. 2d 871, 873. 10 

Of particular applicability here is this Court’s recent opinion 

in Nash v. Interstate Commerce Commission, -, U. S. App. 

D. C.-, 225 F. 2d 42. Nash had been employed by the 

Interstate Commerce Commission as an “Examiner,” in grade 
GS-9. He was not a hearing examiner appointed pursuant to 
Section 11 of the Administrative Procedure Act, although he 
had, while in the Interstate Commerce Commission, taken and 

* In the Potoell case, this Court refused to interfere with a Civil Service 
Commission determination that appellant, who had been separated in a 
reduction in force and reinstated in a position of lesser responsibility and 
salary, had no right to appointment to any higher position. Reiterating 
that in civil service cases the task of the courts is a limited one, this Court 
stated [91 U. S. App. D. C. at 17, 196 F. 2d at 873]: “It is not within their 
province to weigh the merits of a person’s claim to a Federal job. Congress 
has established administrative machinery to make these determinations.” 
The Court pointed out that preference of veterans applies only within the 
competing group, and held that the Civil Service Commission had no obliga¬ 
tion to appoint appellant to a new and different position, outside the com¬ 
peting group, which required different qualifications. See also Elder v. 
Brannan, 341 U. S. 277. 




passed an examination to that end, and was listed on a register 
of eligibles for such appointment. Under Civil Service rules, 
the minimum grade of a Section 11 hearing examiner was 
GS-11. Subsequent to a Supreme Court decision which limited 
the types of cases in which the ICC could utilize examiners not 
appointed under Section 11, the ICC, acting under a Civil 
Service regulation, proceeded to appoint a number of incum¬ 
bent examiners to positions as Section 11 hearing examiners. 
It limited its appointments, however, to incumbents already 
in grade GS-11 or higher and Nash, after unsuccessful admin¬ 
istrative attempts to gain such an appointment, brought an 
action to compel his appointment as a Section 11 hearing ex¬ 
aminer at grade GS-13 or GS-15. In affirming the dismissal 
of that suit, this Court declared, in language strikingly appli¬ 
cable to the instant case (Slip. Op. p. 3.225 F. 2d at 43): 

In our view, plain tiff-appellant’s demand is in essence 
this: that he be selected for a higher rated post and paid 
a higher salary. Such a demand is primarily one for 
consideration and decision by the agencies involved, and 
not by the courts. Powell v. Brannan, 91 U. S. App. 
D. C. 16, 196 F. 2d 871 (1952); cf. Ramspeck v. Trial 
Examiners Conference, 345 U. S. 128 at 138 (1953). 
Nothing in the governing statutes and regulations gave 
plaintiff a vested right to the appointment he seeks. 11 

In the instant case, as in Nash, the employing agency, pur¬ 
suant to a change in the applicable law which required func¬ 
tional changes within the agency, promoted a number of its 
employees to a higher and more desirable position, and, as in 
Nash, appellant seeks to compel the agency to promote him 
as well. In Nash, this Court rejected this demand as in essence 
a claim for a promotion, which it flatly held was a matter pri¬ 
marily for consideration and decision by the agencies involved. 

“In the Ramspeck case, which is cited in the foregoing quotation, the 
Supreme Court made clear, inter alia, that the question of promotion even 
to the quasi-judicial positions of trial examiners is a matter for the employ¬ 
ing agency and the Civil Service Commission (345 U. S. at 138), and that 
reductions in force “for lack of funds, personnel ceilings, reorganizations, 
decrease of work, and similar reasons” are similarly within the authority 
of these agencies (345 U. S. at 142). 
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Here, too, it is indisputable that “nothing in the governing stat¬ 
utes and regulations gave [appellant] a vested right” to the 
appointment which he seeks, and accordingly the court below 
properly denied relief. 

3. Cases relied on by appellant in support of his position axe 
not applicable to the circumstances of this case. —Appellant 
relies heavily on Laden v. Crosson, 108 F. Supp. 240 (E. D. 
Pa.) (see App. Br. pp. 25-27). Plaintiff in that case, a vet¬ 
erans’ preference eligible, had been employed in VA’s Phila¬ 
delphia office at grade GS-12. The employing agency abol¬ 
ished certain offices in other cities and transferred their 
functions to the Philadelphia office apparently expecting that 
employees in the other cities would resign rather than accept 
transfer to Philadelphia. But higher grade employees did not 
resign, and the agency found that it had three men in plaintiff’s 
GS-12 status to fill only two positions. The agency’s subse¬ 
quent action in demoting plaintiff to a different position at 
GS-11 while retaining two other employees, who were non¬ 
veterans, in his GS-12 position was held violative of the Vet¬ 
erans’ Preference Act. The case is clearly distinguishable from 
the instant one because, unlike the present case, the agency 
had not abolished all positions in the category of the one 
formerly held by the plaintiff, and, unlike the present case, the 
non-veteran employees who were retained at GS-12 were ob¬ 
viously within the same competitive group as the plaintiff, 
and, further unlike the present case, there was no promotion 
involved nor any basic change in the functions and duties of 
the particular GS-12 position in suit after the consolidation 
of the various offices had taken place. 

Reynolds v. Lovett, 91 U. S. App. D. C. 276, 201 F. 2d 181, 
certiorari denied, 345 U. S. 926 (App. Br. pp. 16, 17), is simi¬ 
larly distinguishable, for there, too, the appellants, honorably 
discharged veterans, were reduced in position and grade, while 
non-veterans in the same classification were retained. The 
same is true of Schweizer v. United States, 128 Ct. Cl. 456, 
121 F. Supp. 928 (App. Br. pp. 19-22), where a veterans’ 
preference employee at a Navy Yard was reduced in rank in 
a reduction in force while another non-veteran employee at 
the same Yard was retained at a position equivalent to that 
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formerly occupied by the plaintiff. These cases can have no 
application to the present situation where the entire competi¬ 
tive level has been abolished and where there were no em¬ 
ployees in appellant’s competitive group who were retained at 
equivalent positions. 

4. VA was not obligated to continue paying appellant a grade 
GS-10 salary after his reassignment to a new position. —Appel¬ 
lant formerly occupied the position of Supervisory Claims Ex¬ 
aminer which was classified GS-8. When that position was 
abolished, he was reassigned to the newly created position of 
Educational Benefits Specialist which also was classified GS-8. 
Appellant nevertheless did sustain a cut in salary from $6,125 
to $5,370 (J. A. 46D). The circumstances, however, axe not 
such as would result in any violation of Section 14 of the Vet¬ 
erans’ Preference Act. The fact is that while occupying the 
position of Supervisory Claims Examiner at grade GS-8, ap¬ 
pellant was being paid a grade GS-10 salary. Years before, 
the position had been classified GS-10. But in May 1952, the 
position was reclassified to grade GS-8. However, under the 
salary savings provisions of the Civil Service Commission 
Rules and Regulations, 5 C. F. R. § 25.103 (e), supra, p. 11, 
he was permitted to retain the GS-10 salary which he had pre¬ 
viously received even though it was in excess of the highest step 
increase for grade GS-8 (J. A. 38). But, as the regulation 
states specifically, this provision permitting retention of an 
excessive salary applies only so long as the employee remains in 
the same position. Once his position, and all like ones, were 
abolished and appellant was assigned to a different position, 
appellant no longer was eligible to receive a GS-10 salary. 

As a matter of fact, even if appellant had been promoted to 
the position of Supervisor, Educational Benefits Specialist, he 
would still have suffered a loss of salary because that position 
is classified GS-9, and being a different position from the one 
previously held by appellant, it would not qualify under the 
salary savings provision for continuation of the grade GS-10 
compensation. 

Appellant also argues that the loss in salary is violative of 
Civil Service Commission Rules and Regulations, 5 C. F. R. 20.5 
(b) (1). See App. Br. pp. 17, 23. That regulation provides 
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that, “No employee may be * * * reduced in pay or grade In 
a reduction in force while a competing employee with lower 
retention standing is retained in the same competitive leveL” 
But, like the provisions of Section 12 of the Veterans’ Pref¬ 
erence Act, its restrictions relate only to competing employees 
in the same competitive level. We have already shown {supra, 
pp. 15-18) that there were no other competing employees in 
the same competitive level. Accordingly, the regulation is not 
applicable. 

R Appellant failed to establish that VA’s action was arbitrary, or that 

the procedures in evaluating personnel for promotion were violated 

Appellant’s complaint and brief assert that VA’s action in 
reassigning appellant, without measuring his retention credits 
against those who were promoted to the position he here seeks, 
was arbitrary, sham, and the result of bias on the part of one 
of his superiors. But a review of such charges is primarily the 
function of the Civil Service Commission, not of the courts. 
See Bailey v. Richardson, 86 U. S. App. D. C. 248, 266, 182 F. 
2d 46, 64, affirmed 341 U. S. 918; Levy v. Woods, 84 U. S. App. 
D. C. 138,171 F. 2d 145,146; Ward v. Anderson, 93 U. S. App. 
D. C. 156,158,208 F. 2d 48,49. See also, Watson v. Pace, 101 
F. Supp. 477, affirmed 92 U. S. App. D. C. 397, 201 F. 2d 713. 
While the Court of Claims has indicated a somewhat broader 
view of the scope of review of such matters, even there it is 
settled that, “An allegation of arbitrary and capricious action 
must be so clearly established as to show that the action was 
taken maliciously and in bad faith.” Croghan v. Umted States, 
116 C. Cls. 577, 80 F. Supp. 1002, 1004; Gadsden v. United 
States, 111C. Cls. 487, 78 F. Supp. 126; and see Elchibegoff v. 
United States, 123 C. Cls. 709. Appellant has plainly failed 
to make such a showing here. Despite the chronology of 
events wherein appellant stresses that his reduction in force 
notice was issued one day after the other three employees were 
promoted and were thus removed from his competitive level, 
there is no evidence that VA officials responsible for the re¬ 
organization and for appellant’s consequent reassignment did 
not act in good faith, or were motivated by malice, or did not 
honestly exercise their judgment and powers under the estab¬ 
lished procedures and authority. 
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• Appellant’s argument (App. Br. pp. 27-28) that his rights 
to promotion were prejudiced because Mr. Klimas, one of the 
members of the panel which evaluated the candidates for pro¬ 
motion to the position of Supervisor, Educational Benefits 
Specialist, was personally interested in seeing that appellant 
was not promoted, is without substantial support in the record. 
In support of his view, appellant relies solely on the fact that 
if Mr. Klimas were himself compelled to resort to retreat 
(“bumping”) rights in the event of some future reduction in 
force affecting him, he could not “bump” appellant from that 
position because appellant had more retention credits than 
he, whereas the other candidates had less. In that connection, 
appellant points to § 706 (6) of the Veterans’ Administration 
Personnel Manual which states that, “None of the panel mem¬ 
bers should be a candidate for the vacancy or otherwise have 
a direct personal interest in the vacancy * * 

But during the course of the Grievance Committee Hearing, 
where appellant vigorously pressed this point (T. 1 et seq.), 
appellant utterly failed to establish that Mr. Klimas had acted 
in any manner other than fair, objective, and impartial, or 
that he did anything to advance his own self-interest, or that 
he was otherwise not competent to act on the panel. The 
determination by that Committee, affirmed on appeal to the 
agency head and the Civil Service Commission, that the pro¬ 
cedures were properly and fairly conducted was arrived at 
after extensive review of the question. Without any sub¬ 
stantive showing to support the accusation, this Court should 
not interfere with the determination made by the agency and 
the Commission. 

As to Mr. Klimas’ possible retreat rights, they obviously are 
too remote and indirect an interest to disqualify him automat¬ 
ically from the panel. Indeed, if appellant’s argument were to 
prevail, an agency often might find it difficult to fill such a 
panel, for, the only persons who could act on it would be those 
who, in no conceivable circumstances, could retreat to the posi¬ 
tion under consideration. This would frequently result in dis¬ 
qualifying the very persons who are most competent to judge 
the candidates. Thus, it might, as in this case, disqualify the 
candidates’ own superiors, the very people who have the most 
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intimate knowledge of the candidates’ demonstrated abilities 
and past performance and who, therefore, are best able to judge 
the one most qualified for promotion. Nothing in the statutes 
or regulations cited by appellant requires such a frustrating and 
absurd result. 


CONCLUSION 

For the reasons stated above, we respectfully request that the 
judgment below be affirmed. 12 

Leo A. Rover, 

United States Attorney. 
Paul A. Sweeney, 
Lester S. Jayson, 
Attorneys , Department of Justice. 

January, 1956. 

a If this Court accepts appellees’ legal analysis of this case, as set forth 
in the foregoing brief, then we believe that the material in the record is 
sufficient to establish that no dispute exists as to any material issue of fact 
and therefore that the award of summary judgment granted below should 
be affirmed. 

If, however, on the present record the Court adopts appellant’s theory 
that the agency action here was an improper method of accomplishing a 
partial reduction in force, we submit that the case should be remanded for 
trial so that appellees will have the opportunity to establish more plainly 
that the disparity between the old and new positions was sufficient to 
warrant the precedure here employed- 

“It does not follow that, merely because each side moves for a summary 
judgment, there is no issue of material fact For although a defendant 
may, on his own motion, assert that accepting his legal theory, the facts 
are undisputed, he may be able and should always be allowed to show that 
if p lain t iff ’s legal theory be adopted, a genuine dispute as to a material fact 
exists.” Garrett Biblical Institute v. American University, S2 U. S. App. 
D. C. 265, 286,163 F. 2d 285,26& 
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